UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE

JUDGE PETER J. WALSH 824 MARKET STREET
WILMINGTON, DE 19801
(302) 252-2925

Cct ober 31, 2001

Dani el J. DeFranceschi Hans J. Rubner
Ri chards, Layton & Finger 13792 South Magi c Wand Street
One Rodney Square Draper, U ah 84020

W m ngton, DE 19801
Pro Se Def endant
Ri chard A. Chesl ey
Jones, Day, Reavis & Pogue
77 West \Wacker
Chi cago, Illinois 60601-1692
Attorneys for Plaintiff

Re: Montgonery Ward Hol ding Corp. vs. Hans J. Rubner
Adv. Proc. No. A-00-1723

Dear M. DeFranceschi and M. Rubner:

This is with respect to Defendant’s notion to dismss
(Doc. # 7). Il will deny the notion for the reasons discussed
bel ow.

Mont gonmery Ward Hol ding Corp. is the parent of Montgonery
Ward LLC, f/k/a Montgonmery Ward & Co., Inc. (“Montgonery Ward”). On
July 7, 1997, Montgonery Ward and its affiliates (collectively,
“Debtors”) filed for relief under Chapter 11 of the United States

Bankruptcy Code. On February 13, 1998, Defendant, a forner



2
enpl oyee of Montgonery Ward, filed a proof of claimin the anmount
of $30,625.00 for “compensation award at retirenment”.

On July 15, 1999, this Court entered an order confirmng
Debtors’ First Amended Joint Plan of Reorganization (the “Plan”).
The Pl an becanme effective on August 2, 1999 and Debtors energed
from bankruptcy as reorgani zed entities.

On Novenber 8, 2000, Plaintiff filed a conplaint (the
“Conpl aint”) seeking either (a) reclassification of Defendant’s
proof of claim (the “Cainf) fromMNCass 1 to MV ass 6 under
the Plan, on the grounds that Defendant is a holder of O d Conmon
Stock as the termis defined in the Plan; or (b) the statutory or
equi tabl e subordination of Defendant’s Claim to the clainms of
Plaintiff’s general unsecured creditors pursuant to Section 510 of
the United States Bankruptcy Code. 11 U.S.C. 8 510. In response,
Defendant filed his notionto dismss. Inresponsetothis Court’s

January 16, 2001 ruling in Montgonery Ward Hol di ng Corp. v. Robert

Schoeberl, Adv. Proc. No. A-99-560 (Doc. # 11), Plaintiff filed an
Amended Conpl ai nt di sm ssing the statutory subordi nati on cl ai mand
providing a nore definite statenment with regard to its claimfor
equi t abl e subordi nati on.

Def endant noves to dismiss Plaintiff’s clainms for three
reasons. First, Defendant di sputes certain statenments of fact nmade
by Plaintiff in the Conplaint. Second, Defendant argues that

Plaintiff has not yet provided himw th informati on and evi dence to
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which he is entitled. Finally, Defendant argues that Plaintiff has
present ed no evi dence to support the allegati ons made i n paragraphs
14 through 16 of the Conplaint (paragraphs 18 through 20 of the
Amended Conplaint). None of these reasons support dism ssal under
Rul e 12(b)(6) of the Federal Rules of C vil Procedure.

Under Rule 12(b)(6), Defendant’s notion to dism ss nust
be denied “unless it appears beyond doubt that the plaintiff can
prove no set of facts in support of [its] clains which would

entitle [the plaintiff] torelief.” Conley v. G bson, 355 U S. 41

45-46, 78 S.Ct. 99, 102 (1957). The Federal Rules of Civil
Procedure do not require a plaintiff to set out detailed facts to
support its clainms. 1d. at 47. Al the Rules require is a short
and plain statement of the claimthat will give the defendant fair
notice of the nature of plaintiff’s clainms and the grounds upon
which they rest. 1d.

In evaluating the sufficiency of a conplaint for the
pur poses of Rule 12(b)(6), the court nust accept as true al
all egations in the conplaint and construe all inferences in the

Iight nost favorable to the plaintiff. Rogin v. Bensal em

Township 616 F.2d 680, 685 (3d Cir. 1980). *“The issue is not
whether a plaintiff will ultimately prevail but whether a

claimant is entitled to offer evidence to support [its] clains.

Scheuer v. Rhodes, 416 U. S. 232, 236, 94 S. Ct. 1683, 1686, 40

L. Ed. 2d 90 (1974), overrul ed on other grounds, Davis v. Scherer,




468 U. S. 183, 104 S. . 3012, 82 L.Ed.2d 139 (1984).

Appl yi ng these standards to the Conplaint and Amended
Complaint, | find the allegations contained therein sufficient to
support Plaintiff’s clainms for reclassification and equitable
subordi nation of Defendant’s Claim Defendant’s argunments in
support of his notion to dismss pertain to the strength and
validity of Plaintiff’s clainms, not to the sufficiency of the
all egations set forth in the Conplaint. The fact that Defendant
di sputes certain statenents of fact nade by Plaintiff does not
support dism ssal. Defendant may respond to these disputed
statenents by denying themin his Answer and presenting
contradictory evidence at the appropriate tine.

Defendant is also mstaken in his assertion that
Plaintiff’s failure to provide himw th requested evidence and
information warrants dism ssal. Defendant is not entitled to
such information at this stage of the proceeding. The only
information that Plaintiff nust disclose at this stage of the
proceeding is that which provides Defendant with notice of
Plaintiff’s clainms and the grounds on which such clains rest.
See Conley, 355 U.S. at 47. Defendant may obtain additional
information during discovery.

Finally, I find no nmerit in Defendant’s argunent that
di smssal is warranted because Plaintiff has presented no

evi dence supporting certain allegations made in the Conpl aint.



As stated above, the issue at this stage of the proceedings is
not whether Plaintiff will ultinmately prevail on its clains, but
whet her the Conpl aint provides Defendant with fair notice of the

nature and grounds for Plaintiff’s clains. See Scheuer, 416 U. S.

at 236; Conley, 355 U S at 47. | find that it does and
therefore, Defendant’s notion to dismss (Doc. # 7) is denied.

SO ORDERED

Very truly yours,

Peter J. Wl sh

PIW i pm



